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4. Thinking beyond punishment



While the ICC is first and foremost an instrument for
investigating, prosecuting and punishing international
crimes, its success cannot be determined solely by
counting the number of convictions it achieves. On the
contrary, a successful Court might actually have a minimal
role in punishing slavery, because slavery violations of the
Statute were being effectively deterred and prevented

or, where they did occur, handled capably at the national
level. The role for international criminal justice in

fighting modern slavery may, therefore, go well beyond
punishment.

That role arises from the precise legal framework offered
by international criminal law, and the on-going interpretive
function of international criminal courts and tribunals.

The system of international criminal justice thus offers an
important framework for mobilizing collective action against
slavery. What forms would such mobilization take, beyond
efforts to punish modern slavers? We suggest four: 1)
clarifying and strengthening the taboo and norms against
slavery; 2) clarifying states’ duty to protect against slavery;
3) encouraging business to protect human rights; and 4)
ensuring victims of slavery receive the support they need.

From a legal standpoint, the prohibition against slavery
could hardly be more iron-clad. The prohibition against
slavery is one of the very rare norms of international

law that applies at all times, in all places, to all actors.'!
Individuals are criminally liable if they commit (or are
complicit in) slavery, and states violate international

law by failing to give effect to this prohibition. Indeed,
states are theoretically under enormous legal obligation
to affirmatively act in relation to slavery: to criminalize,
investigate, prosecute and punish slavery where it
occurs. Yet this obligation clearly needs more active
promotion and reinforcement, to raise awareness of the
legal prohibitions and obligations, and to thicken the
understanding of how they apply in a range of different
commercial, social and legal contexts. Additionally,

with the rise of Boko Haram and ISIS, the global taboo
against slavery is, for the first time in living memory, being
openly contested on the international stage. It needs
reinforcement.

The international criminal tribunals have a crucial role
to play here, as leading, authoritative voices on how

international law applies to contemporary circumstances.
It is clear that strategic anti-slavery litigation can have

a powerful demonstration effect. Litigation against the
UK in the European Court of Human Rights contributed
to a wide range of legislative and operational changes

to improve protections for victims of slavery in that
country, culminating in the Modern Slavery Act (2015).7%2
And litigation in the Inter-American Commission on
Human Rights also helped to bring Brazilian laws on
paper to life, mobilizing government to strengthen
protections against slavery.'® Prosecutions in the ICC, or
in domestic jurisdictions using Rome Statute provisions,
have the potential to replicate this impact. The anti-slavery
jurisprudence of the international criminal tribunals over
the last two decades has, as we saw in Part 2 above, already
been significant in clarifying the relationship between

the general international law of slavery and the specific
provisions of international criminal law. This jurisprudence
is steadily impacting human rights bodies’ understandings
of states’ obligations in regard to slavery.’® And in R.

v. Tang, the High Court of Australia relied on that same
jurisprudence to uphold the first slavery conviction in
Australia, holding that slavery extends beyond ‘chattel’
slavery and citing definitions used by international criminal
tribunals.’® This suggests that international criminal
jurisprudence may also directly influence national courts’
interpretations of domestic provisions implementing
international commitments to prohibit slavery.

Perhaps equally important, criminal investigation and
prosecution can serve a powerful role to focus attention
and mobilize civil society and political will to address a
particular issue. Prosecutions of slavery crimes in the ICC, or
at the domestic level under Rome Statute provisions, could
help provide a focus for anti-slavery efforts and strengthen
awareness of anti-slavery norms.

States are obliged to take a comprehensive approach

to tackle slavery. International human rights law requires
states to comprehensively criminalize all forms of slavery,
provide resources to vigorously investigate slavery, robustly
prosecute alleged offenders, and impose penalties in

line with the gravity of the offense.’® Further, states must
cooperate with other states and international organizations
to combat trans-border slavery that touches its territory.’”’
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The strength of the norms against slavery also seems
similar to those against other international crimes, such as
war crimes and crimes against humanity, which cannot be
amnestied.'®

International justice mechanisms can also provide a

spur for states to reflect on the efficacy of their own
efforts to suppress slavery, which may in turn have an
important demonstration effect for other states. In the
signal case of Pereira v. Brazil in the Inter-American
Commission on Human Rights, a settlement was reached
to resolve a complaint arising from the serious injury

of a man attempting to escape horrendous forced
labour conditions.’® Brazil made a series of significant
commitments, including monetary reparation, preventive
measures, legislative change, monitoring and awareness-

raising measures, to counter the phenomenon of slave
labour. The settlement contained a section addressed
specifically to “the trial and punishment of individuals
responsible”,'"% undertaking to create federal criminal
jurisdiction over slavery."" This was combined with the
creation of a National Commission for the Eradication

of Slave Labour, and the creation of an Inter-American
monitoring mechanism to supervise implementation of the
settlement, including through receiving information and
site visits.”'? Such innovative responses to slavery may hold
important insights for other states.

Strengthening corporate anti-slavery efforts

Companies are under increasingly high-profile public -
and statutory - pressure to eradicate slavery from their




supply chains through human rights due diligence
(HRDD). High-profile litigation such as the recent

cases brought against Nestlé and CostCo, arising from
allegations of slavery in the south-east Asian seafood
industry, combine with statutory measures such as anti-
human trafficking legislation in the US,"'® and the Modern
Slavery Act in the UK."" Under the UN Guiding Principles
on Business and Human Rights, businesses are expected
to seek to mitigate or prevent any adverse impact on
human rights that is directly linked to their operations,
products and services through their business relationships
- even if they do not have prior knowledge of the conduct
that creates that impact.”"® This expectation is now being
enforced in different contexts not only through statute,
but also through a range of securities exchange listing
rules, investment guidelines, and even Security Council
Resolutions.”® The new ILO Forced Labour Protocol also
picks up this approach: Article 2(3) calls on states to adopt
preventive measures aimed at supporting due diligence
by the public and private sectors to respond to the risk of
forced labour."’

Yet the criminal enforcement of norms against slavery in
these commercial contexts remains very rare. There is a
strong argument that statutory and regulatory measures
encouraging companies to engage in ‘due diligence’ to
eradicate slavery from their supply chains will lack real
force, until such criminal prosecution occurs and begins
to shine a light on the ways that different businesses may
be, even unwittingly, involved in slavery.’® But as the ICC
clarifies over time how the risk of commission of slavery-
related crimes impacts on criminal liability, this may
reinforce the incentives for companies both upstream and
downstream to undertake HRDD to identify and address
slavery throughout the supply chain.

Access to criminal justice may, in many cases, be essential
to states and business meeting their obligations under
both the UN Guiding Principles, and relevant national,
regional and international instruments, to provide victims
of corporate slavery access to effective remedies.""? It is far
from impossible to imagine prosecutions at the national
level, relying on the Rome Statute, targeting corporate
actors for involvement in slavery; several important
international projects are indeed currently exploring how
to overcome barriers to effective prosecution of corporate
involvement in serious human rights abuse.'?

The ICC Trust Fund for Victims also has a potentially
powerful role to play in helping the victims of slavery

and their families and communities. Victims are defined
as people who have “suffered harm as a result of the
commission of any crime within the jurisdiction of the
Court”.'?' The provisions governing the ICC Trust Fund for
Victims’ support to victims permit the Trust Fund to assist
victims in situations before the Court - whether or not a
finding of individual criminal liability has been made.?
Victims and their families are eligible for both monetary
support and physical and psychological rehabilitation
services, regardless of the ultimate legal disposition of the
particular accused in question.

To date, more than 100,000 victims have received
assistance from the Trust Fund, including in several
situations such as Uganda and DRC where slavery crimes
are alleged.’® It has a particular focus on sexual and
gender-based violence (SGBV). With a resource base of
$10 million in July 2014, the Trust Fund has significant
potential to not only highlight the plight of victims of
slavery, but also assist them - whether or not prosecutions
of slavery crimes move forward at the ICC.



5. Ten ways to strengthen the role of
the system of international criminal
justice in the fight against slavery



Based on the analysis above, we offer ten recommendations
to states, UN actors, the ICC Prosecutor, the ICC Trust Fund
for Victims, and the activist community:

1. Prosecution: States should encourage the investigation
and prosecution of slavery crimes at the domestic - or
international - level. The recent arrest of a US-Belgian
businessman for trial in Belgium for enslavement during
the Sierra Leone civil war is a positive development.
Successful investigation and prosecution will require
extensive international cooperation, and may require
consideration of ad hoc prosecutorial mechanisms, such
as a Special Tribunal to address ISIS’ slavery crimes, or
the enslavement crimes of the DPRK. States should share
practice on the use of universal jurisdiction in anti-slavery
cases.

2. Slavery as a crime against humanity: States should
include references to slavery crimes, such as enslavement,
when discussing crimes against humanity at the
intergovernmental level. States should not amnesty slavery
crimes, including during peace agreements. Enslavement
should explicitly be recognized as one of the crimes
against humanity that can give rise to Responsibility

to Protect obligations, as the General Assembly has
recognized in its consideration of the Democratic People’s
Republic of Korea.'?*

3. Working with business: States should work with
business actors to help them understand and discharge
their Responsibility to Respect human rights, including by
clarifying for business its potential exposure to criminal
liability for involvement with slavery offences, and by
explaining the relationship between human rights due
diligence (HRDD) and criminal liability exposure. Where
states identify evidence of corporate involvement in
slavery, they should work with business to ensure those
affected are able to access effective remedies, including
criminal prosecution.

4. Mobilize on slavery issues: Interested Member States
should mobilize in the ICC Assembly of State Parties

to encourage attention to slavery issues within the

ICC system. This might include encouraging dialogue

with the Office of the Prosecutor to focus attention on
slavery crimes, for example through the preparation

of a policy paper on the prosecution of slavery crimes,
and encouraging states to consider prosecuting slavery
crimes under Rome Statute provisions incorporated at
the domestic level. The ICC ASP could hold a formal
discussion on criminal justice responses to slavery to
allow interested Member States to share good practices in
handling allegations of slavery, addressing such issues as
remediation, witness protection, and the role of corporate
responsibility. Given many slavery crimes take place
outside the African context, a discussion within the ASP of
the ICC's role in anti-slavery prosecution might have the
added benefit of making clear the willingness of the ASP
to promote investigation and prosecution of violations of
the Statute outside Africa.

5. Universal Periodic Review: States should use the UN
Human Rights Council’s Universal Periodic Review Process
to address not only allegations of modern slavery, but also
states’ efforts to investigate and prosecute slavery crimes -
including by companies operating in their territory.

6. UN-ICC engagement: The Human Rights Council should
encourage the UN Special Rapporteur on Contemporary
Forms of Slavery, and other relevant UN human rights
special procedures mandate holders, to engage regularly
with the ICC to consider how they can best work together
to address specific slavery crimes.

7. Prosecute slavery crimes: The ICC Prosecutor should
identify a case suitable for strategic investigation and
prosecution of slavery crimes, notably enslavement, in
order to demonstrate the utility of the Rome Statute in the
fight against slavery. This should include consideration

of cases outside the context of armed conflict, and/

or involving corporate actors. To this end, the ICC
Prosecutor should conduct an examination of whether it
has jurisdiction over Boko Haram or ISIS actors involved in
enslavement.

8. UN-ICC engagement: The ICC Prosecutor should
initiate a periodic dialogue bringing together the various
international anti-slavery mechanisms covered by the UN-



ICC Relationship Agreement (including the ILO, the UN
Special Rapporteurs on Contemporary Forms of Slavery
and on Human Trafficking, the SRSGs on Sexual Violence
and Children in Armed Conflict, and other members of
the ICAT) to discuss ways to strengthen the prosecution of
slavery crimes.

9. Help slavery victims: The ICC Trust Fund for Victims
should explore possibilities for providing assistance to
victims of slavery-related offences in situations before the
Court, including victims of enslavement and sexual slavery
by Boko Haram in Nigeria.

10. Strategic litigation: Civil society, activists and donors
should promote strategic anti-slavery litigation, through
initiating cases, fostering information exchange (e.g.

a case-note circulation system, or regular networking
opportunities), and identifying particular legal doctrines
that prevent accountability for slavery - such as diplomatic
immunity - which may be ripe for for challenge.






The centrality of the powers of ownership in the

concept of slavery was codified by the 1926 Slavery
Convention: 1926 Slavery Convention, Signed at

Geneva on 25 September 1926,212 UNT.S. 17. A

1956 Supplementary Convention outlawed ‘institutions 6.
and practices similar to slavery’, which includes

debt bondage, serfdom, servile marriage, and the
exploitation of children: Supplementary Convention

on the Abolition of Slavery, the Slave Trade, and

Institutions and Practices Similar to Slavery, 1956, 226
U.N.T.S. The key cases clarifying this central aspect of 7.
contemporary slavery are discussed later in this report.

One particularly important decision was handed down

by the High Court of Australia: R v. Tang [2008] HCA 8.
39 (Unreported, Gleeson CJ, Gummouw, Kirby, Hayne,
Heydon, Crennan and Kiefel JJ, 28 August 2008). See
further: J. Allain, “R. v. Tang: Clarifying the definition

of slavery in international law”, 10(1) Melbourne J.
International Law (2009), pp. 246-257.

See generally International Labour Organization,
'Forced Labour, Human Trafficking and Slavery’, online
at http://www.ilo.org/global/topics/forced-labour/

lang--en/index.htm; Global Slavery Index 2014, 10.

available online at http://www.globalslaveryindex.
org/findings/; and Kevin Bales, Disposable People:
New Slavery in the Global Economy, revised edition
(Berkeley CA: University of California Press, 2012), p. 6.

A. Verdross, Jus Dispositivum and Jus Cogens in
International Law’, American Journal of International
Law (1966), vol. 60, no. 1, pp. 58-59.

11.

Barcelona Traction, Light and Power Company, Limited
(Belgium v. Spain), judgment of 5 February 1970,

at 32. See also Report of the Special Rapporteur on
Contemporary Forms of Slavery, including its Causes
and Consequences, UN Doc. A/HRC/15/20, 18 June
2010, § 74; M. Cherif Bassiouni, 'International Crimes:

jus cogens and obligatio erga omnes’, 59 Law & 12.

Contemporary Problems (1998) 63-74.

Art. 8, International Covenant on Civil and Political
Rights, 16 December 1966, 999 U.NT.S. 171;

Art. 4, European Convention for the Protection of
Human Rights and Fundamental Freedoms, Rome, 4
November 1950, 213 U.N.T.S. 221; Art. 6, American
Convention on Human Rights, Costa Rica, 22

November 1969; Art. 5, African Charter on Human and
Peoples’ Rights, 27 June 1981, CAB/LEG/67/3 rev. 5,
21 1.L.M. 58 (1982).

See Rio Negro Massacres v. Guatemala, Judgment,
Series C No. 250 (IACtHR), 4 September 2012, at 225;
see M. Robinson, ‘Foreword’, The Princeton Principles
on Universal Jurisdiction (Princeton: Princeton
University Press, 2001) at 16.

Arts 7(1)(c) and (g) ICCSt; Art. 5(c) ICTY St; Art. 3(c)
ICTR St; Arts 2(c) and (g) SCSL St; Art. 5 ECCC St.

Report of the Special Rapporteur on contemporary
forms of slavery, including its causes and
consequences- Thematic Report on Challenges and
Lessons in Combating Contemporary Forms of Slavery,
UN Doc. A/HRC/24/43, 1 July 2013, §§ 33 and 35.

For an overview, ILO, ‘Forced Labour, Human
Trafficking and Slavery’, op. cit.; Global Slavery Index
2014, op. cit.; Bales, Disposable People, op. cit.

See U.S. Department of Labor, “Democratic Republic
of Congo”, 2013 Findings on the Worst Forms of
Child Labor (Washington D.C., 2013); Free the
Slaves, “Congo’s Mining Slaves: Enslavement at
South Kivu Mining Sites” (Washington DC, 2013);
John Prendergast and Sasha Lezhnev, From Mine to
Mobile Phone: The Conflict Minerals Supply Chain
(Washington D.C.: Enough!, 2009).

See Verité, “Sustainable Palm Oil? Promoting New
Measures to Combat Risks of Forced Labor and
Human Trafficking in Palm Oil Supply Chains”, White
Paper, May 2013; Huw Nesbitt, “Child labour: mineral
make-up boom raises fears over ethical extraction”, The
Guardian, 10 March 2014.

See International Labour Office, Caught at Sea:

Forced Labour and Trafficking in Fisheries (Geneva,
2013); Kate Hodal, Chris Kelly, and Felicity Lawrence,
“Revealed: Asian Slave Labour Producing Prawns for
Supermarkets in US, UK,” The Guardian, 10 June 2014;
Felicity Lawrence, “Thailand's Seafood Industry: A Case
of State-Sanctioned Slavery?” The Guardian, 10 June
2014; and Sarah Murray, “Casting a Tight Net", Stanford
Social Innovation Review (Fall 2015), pp. 20-27.



13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

See generally Verité, Forced Labor Commodity Atlas, at
http://www.verite.org/Commodities.

See Uzbek German Forum for Human Rights, “Uzbek
Government Continued Systematic Forced Labor

to Weed the Cotton Fields in 2015", August 2015,
available at http://uzbekgermanforum.org/wp-

content/uploads/2015/09/Weeding-Report-2015.pdf;  23.

Patricia Trindade Maranhéo Costa, Fighting Forced
Labor: The Example of Brazil (Geneva: International
Labor Organization, 2009);

UNODC, Global Report on Trafficking in Persons

(Vienna, 2014). 24.

Institute for Human Rights and Business, “Striving for 25.

Excellence: Mega-Sporting Events and Human Rights”,
Occasional Paper Series, Paper Number 2, October

2013. 26.

Report of the commission of inquiry on human rights in
the Democratic People’s Republic of Korea, UN Doc. A/
HRC/25/63, 7 February 2014 (North Korea Commission

of Inquiry). 27.

See e.g. UN Human Rights Committee, “Concluding
observations on the initial report of Mauritania”,

UN Doc. CCPR/C/MRT/CO/1, 21 November 2013; 28.

Judgment, Hadijatou Mani Koroua v The Republic of
Niger, No. ECW/CCJ/JUD/06/08, 27 October 2008, §
10 (Mani Judgment).

Rukmini Callimachi, “ISIS Enshrines a Theology of
Rape”, The New York Times, 13 August 2015. See also

Human Rights Watch, “Iraq: ISIS Escapees Describe 29.

Systematic Rape”, 14 April 2015; and Amnesty
International, “Iraqg: Yezidi women and girls face
harrowing sexual violence”, 23 December 2014.

International Labour Organization, Forced Labour
Convention (C29), 28 June 1930, Art. 2(1).

ILO, “Statistics and indicators on forced labour and

trafficking”, http://www.ilo.org/global/topics/forced- 30.

labour/policy-areas/statistics/lang--en/index.htm.

David Weissbrodt and Anti-Slavery International,
Abolishing Slavery and its Contemporary Forms, Office

of the United Nations High Commissioner for Human
Rights, HR/PUB/02/4 (New York and Geneva, 2002), §
49; Art. 1(a), 1956 Supplementary Convention on the
Abolition of Slavery, the Slave Trade, and Institutions
and Practices Similar to Slavery, 226 UN.T.S. (1956
Supplementary Convention).

See Siddharth Kara, Bonded Labour: Tackling the
System of Slavery in South Asia (New York: Columbia
University, 2012); and R. S. Srivastava, ‘Bonded Labour
in India, its Incidence and Pattern’, Working Paper
(International Labour Organisation: Geneva, 2005).

ILO Forced Labor estimates, 2005 and 2012.

1956 Supplementary Slavery Convention, supra note
10, art. 1(d).

Kurt Henne and David Moseley, “Combating the
Worst Forms of Child Labor in Bolivia”, American Bar
Association Human Rights Magazine, vol. 32, no. 1
(2005).

Siddharth Kara, Sex Trafficking: Inside the Business of
Modern Slavery (New York: Columbia University Press,
2009).

Amy Rhoades, “Slavery in a free land” (Geneva: ILO, 29
August 2012), available at http://www.ilo.org/global/
about-the-ilo/newsroom/features/WCMS_187879/
lang--en/index.htm ; U.S. Department of Labor, “Haiti",
2013 Findings on the Worst Forms of Child Labor
(Washington D.C., 2013).

UN General Assembly, “Child, early, and forced
marriage”, UN Doc. A/RES/68/148 (18 December
2013); UN Human Rights Council, “Strengthening
efforts to prevent and eliminate child, early and forced
marriage”, UN Doc. A/HRC/29/8, 2 July 2015. And see
UN Office of the High Commissioner for Human Rights,
“Preventing and eliminating child, early and forced
marriage”, UN Doc. A/HRC/26/22, 2 April 2014.

ILO, Profits and Poverty: The Economics of Forced
Labour, 2014, at 13. This figure relates to forced labour
outside domestic work, forced domestic work, and
forced sexual exploitation.



31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

Alexandra Vinogradova, Michaélle De Cock and Patrick
Belser, “Measuring the Costs of Coercion to Workers

in Forced Labour” (Geneva: International Labour
Organization, 2009).

K. Bales, Disposable People: New Slavery in the Global
Economy (Update with a New Preface 3rd edn.,
Berkeley/Los Angeles/London: University of California
Press, 2012).

E. Baptist, The Half Has Never Been Told: Slavery and
the Making of American Capitalism (New York: Basic
Books, 2014).

Report of the commission of inquiry on human rights in
the Democratic People’s Republic of Korea, UN Doc. A/
HRC/25/63, 7 February 2014 (North Korea Commission
of Inquiry).

See especially the forthcoming Special Issue of the
Journal of International Criminal Justice.

See Bales, op. cit.

N. Grono, '‘We Can Eradicate Modern Slavery. Here's
How’, Huffington Post, 15 March 2015, available at
http://www.huffingtonpost.com/nick-grono/we-can-
eradicate-modern-slavery_b_6874894.html (visited 28
June 2015).

On the cost-structure of slavery, and the impact of
labour market liberalization, see Juliette Faure, “Forced
Labour: Does it Make Economic Sense?”, UNU/SIPA
Junior Research Fellow Series, No. 1 (New York: United
Nations University, 2015).

E. Finney, “Breaking the Chains: the Inability of the
International Criminal Court to Combat the Persistent
Problem of Slavery and the International Justice
Mission’s Model for Enforcement”, 3 Grove City
College Journal of Law & Public Policy (2012) 25, 43.

Aubrey Belford and Soe Zeya Tun, “Forced labor shows
back-breaking lack of reform in Myanmar military?”,
Reuters, 2 July 2015.

Nick Grono, "Why Does Modern Slavery Persist?”,
Huffington Post, 30 March 2015, available at http://

42.

43.

44,

45.

46.

47.

48.

49.

50.

www.huffingtonpost.com/nick-grono/why-does-
modern-slavery-p_b_6960174.html (visited 28 June
2015).

U.S. Department of State, Trafficking in Persons Report
2014, Introduction, at 45.

See “Spanish police arrest first man for trade in Sierra
Leone blood diamonds”, The Telegraph, 30 August
2015.

The distinction between slavery as a crime under
international law, and enslavement as a crime against
humanity, is made most clear in the recent High Court
of Australia case, R v. Tang, supra note 1. See further:
Allain, supra note 1. For a detailed account of the
relationship between slavery and enslavement, see J.
Allain, ‘The Definition of Slavery in International Law/,
52 Howard Law Journal (2009) 239.

A. Hochschild, Bury the Chains: Prophets and Rebels
in the Fight to Free an Empire’s Slaves (New York:
Houghton Mifflin, 2006).

See Anti-Slavery International Wikipedia page,
available at https://en.wikipedia.org/wiki/Anti-Slavery_
International, (visited 26 June 2015).

Declaration Relative to the Universal Abolition of the
Slave Trade, 8 February 1815, Consolidated Treaty
Series, vol. 63, No. 473; see D. Weissbrodt and Anti-
Slavery International, supra note 22.

See J. S. Martinez, “Antislavery Courts and the Dawn of
International Human Rights Law”, 117 Yale Law Journal
(2008) 550; L. Bethell, 'The Mixed Commissions for
the Suppression of the Transatlantic Slave Trade in the
Nineteenth Century’, 7(1) The Journal of African History
(1966) 79-93.

Instructions for the Government of Armies of the
United States in the Field, prepared by Francis Lieber,
promulgated as General Order No. 100 by President
Abraham Lincoln, Washington, D.C., 24 April 1863.

Allied Control Council Law No. 10: Punishment of
Persons Guilty of War Crimes, Crime against Peace and
against Humanity, enacted by Allied Control Council of



51.

52.

53.

54.

55.

56.

57.

58.

59.

60.

Germany, 20 December 1945, Art. lI(1); International
Law Commission, ‘Principles of International Law
Recognized in the Charter of the Nuremberg Tribunal
and in the Judgment of the Tribunal’, UN Doc.

A/1316, New York, 5 June - 29 July 1950, Principle VI,
International Law Commission, ‘Draft Code of Offences
against the Peace and Security of Mankind’, reprinted
in Report of the International Law Commission on the
work of its sixth session, UN Doc. A/2693, 1954, Art.
2(11); Arts 7(1)(c), 7(1)(g), 8(2)(b), and 8(2)(e) ICC St.

Trial of the Major War Criminals Before the International
Military Tribunal: Vol. 1 (Nuremberg, 1948) at 340-341.

Trials of War Criminals Before the Nuremberg Military
Tribunals Under Control Council Law No. 10 (1949).

Judgment, Pohl case, US Military Tribunal at
Nuremberg, 3 November 1947, reprinted in Trials of
War Criminals Before the Nuremberg Military Tribunals
under Control Council Law No 10, Vol.V (1997), 970.

B.V.A.Réling and C.F. Riter (eds), The Tokyo Judgment:
The International Military Tribunal for the Far East,
(Amsterdam: University Press Amsterdam, 1977), at
416.

See PV. Sellers, “Wartime Female Slavery:
Enslavement?” 44 Cornell International Law Journal
(2011) 115, at 120.

Judgment, Kunarac, Kovac¢ and Vukovié, (IT-96-23 &
[T-96-23/1/-A), Appeals Chamber, 12 June 2002, § 117
(Kunarac Appeals Judgment).

Judgment, Kunarac, Kovac and Vukovié, (IT-96-23-T &
[T-96-23/1-T), Trial Chamber, 22 February 2001, §§ 543-
543 (Kunarac Trial Judgment).

Kunarac Appeals Judgment, supra note 56, at § 120.

Judgment, Jean-Paul Akayesu (ICTR-96-4-T), Trial
Chamber, 2 September 1998, § 581.

Judgment, Brima, Kamara and Kanu (SCSL-04-16-A),
Appeals Chamber, 22 February 2008 (AFRC Appeals
Judgment); Judgment, Sesay, Kallon and Gbao
(SCSL-04-15-T), Trial Chamber, 2 March 2009 (RUF

61.

62.

63.

64.

65.

66.

67.

68.

69.

70.

71.

72.

73.

Trial Judgment); Judgment, Taylor (SCSL-03-01-T), Trial
Chamber, 18 May 2012, §§ 418-430.

Judgment, Case 001: Kaing Guek Eav (001/18-07-
2007/ECCC/SC), Supreme Court Chamber, 3 February
2012, 88 117-167.

See e.g. Hadijatou Mani Koroua v The Republic of
Niger, No. ECW/CCJ/JUD/06/08, 27 October 2008, at
77.

See Rv. Tang, supra.
Arts 7(1)(c), 7(1)Xg)-2, and 7(1)(g)-3 ICCSt.

Arts 8(2)(b)(xxii)-2, 8(2)(b)(xxii)-3, 8(2)(e)vi)-2, and 8(2)
(e)vi)-3 ICCSt.

Art. 7(2)(c) reads, "[e]nslavement” means the exercise
of any or all of the powers attaching to the right of
ownership over a person and includes the exercise
of such power in the course of trafficking in persons,
in particular women and children.” The 1926 Slavery
Convention defines slavery as ‘the status or condition
of a person over whom any or all of the powers
attaching to the right of ownership are exercised.

Art. 7(1)(c) ICC Elements of Crimes, fn. 11.

A. Cassese, et al., The Rome Statute of the International
Criminal Court: a Commentary (Oxford, New York:
Oxford University Press: Oxford, 2002).

Situation in Uganda, ICC-02/04.
Id.
Prosecutor v. Dominic Ongwen, ICC-02/04-01/15.

Prosecutor v. Katanga, ICC-01/04-01/07-3436, 7
March 2014 (PURL: https://www.legal-tools.org/
doc/9813bb/), para. 976.

Prosecutor v. Bosco Ntaganda, No. ICC-01/04-02/06-
309, Decision Pursuant to Article 61(7)(a) and (b) of

the Rome Statute on the Charges of the Prosecutor
Against Bosco Ntaganda, Pre-Trial Chamber I, 9 June
2014 (PURL: https://www.legal-tools.org/doc/5686c6/),



74.

75.

76.

77.

78.

79.

80.

81.

82.

83.

84.

85.

fn. 209.

Judgment, Germain Katanga, ICC-01/04-01/07,

Trial Chamber II, 8 March 2014 (Katanga Trial
Judgment); Judgment, Ngudojolo, ICC-01/04-02/13,
Trial Chamber, 18 December 2012 (Ngudjolo Trial
Judgment).

Ngudjolo Trial Judgment, supra note 74, at §§ 490-503.

Katanga Trial Judgment, supra note 74, at § 1664.
Prosecutor v. Bosco Ntaganda, ICC 01/04-02/06.
Id.; Ngudjolo Trial Judgment, supra note 74.

BBC, ‘Boko Haram “to sell” Nigeria girls abducted from
Chubok’, 5 May 2014.

ICC Office of the Prosecutor, “Situation in Nigeria:
Article 5 Report”, 5 August 2013. There is no indication
in any subsequent statement from OTP that this has
been considered.

Greg Botelho, “ISIS: Enslaving, having sex with
‘unbelieving’ women, girls is OK", CNN.com, 13
December 2014.

Rukmini Callimachi, “ISIS Enshrines a Theology of
Rape”, The New York Times, 13 August 2015. See also
Human Rights Watch, “Iraq: ISIS Escapees Describe
Systematic Rape”, 14 April 2015; and Amnesty
International, “Irag: Yezidi women and girls face
harrowing sexual violence”, 23 December 2014.

Office of the High Commissioner for Human Rights,
“Report of the Office of the United Nations High
Commissioner for Human Rights on the human rights
situation in Irag in the light of abuses committed by
the so-called Islamic State in Irag and the Levant and
associated groups”, UN Doc. A/HRC/28/18, 13 March
2015.

ICC, “Statement of the Prosecutor of the International
Criminal Court, Fatou Bensouda, on the alleged crimes

committed by ISIS”, 8 April 2015.

North Korea Commission of Inquiry, op. cit. at §§ 75-76.

86.

87.

88.

89.

90.

91.

92.

93.

94.

95.

96.

97.

98.

99.

20,000 North Koreans working in slave-like conditions
abroad, says UN", The Guardian, 17 March 2015.

UN Doc. $/2014/501, 17 July 2014.

Art. 7(1), Introduction, § 3; ICC Elements of Crimes.
Review of the Indictment Pursuant to Rule 61 of the
Rules of Procedure and Evidence, Mrksic et al. (IT-95-
13-R61), Trial Chamber, 3 April 1996, § 30.

Id.; Kunarac Appeals Judgment, supra at § 120.
Decision Pursuant to Article 15 of the Rome Statute on
the Authorization of an Investigation into the Situation
in the Republic of Kenya, Situation in the Republic of
Kenya (ICC-01/09-19), Pre-Trial Chamber, 31 March
2010, § 80 (Kenya Decision).

Art. 7(1), Introduction, § 3, ICC Elements of Crimes.
Kenya Decision, supra note 91, at §§ 90-93.

Art. 27 ICCSt.

ICC Rules of Procedure and Evidence, Rule 85.

Rule 85, ICC Rules of Procedure and Evidence.

Art. 27 ICCSt.

U.S. Government Accountability Office, “U.S.
Government's Efforts to Address Alleged Abuse

of Household Workers by Foreign Diplomats with
Immunity Could Be Strengthened”, GAO-08-892, July
2008.

B. Weiser and V. Yee, “Claim Against Indian Diplomat

Has Echoes of Previous Cases”, N.Y. Times, 9 January
2014.

100. Janah v Libya; Benkharbouche v Embassy of the

101.

Republic of Sudan [2015] EWCA Civ 33.

Piracy, genocide and torture are seemingly the only
other erga omnes norms.

102. See C.N. v. the United Kingdom, ECtHR (2012) App.



103.

104.

105.

106.

107.

108.

109.

110.

111.

112.

113.

114.

115.

No. 4239/08; Kawogo v. United Kingdom, ECtHR
(2010) App. No. 56921/09.

Fazenda Brasil Verde Brazil, Caso 12.066, OEA/SER/I/NV/
I1.143, Doc.53, Relatorio No. 169/11; Inter-American
Commission on Human Rights, Report N° 95/03,
Petition 11.289, Friendly Settlement, José Pereira,
Brazil, 24 October 2003.

Mani, supra note 18, at § 77; Rantsev v. Cyprus and
Russia, ECtHR (2010) App. No. 25965/04, §§ 141-144.

Rv. Tang, supra note 1.

Rantsev, supra note 104; Rio Negro Massacres v.
Guatemala, Judgment, Series C No. 250 (IACtHR), 4
September 2012.

Rantsev, supra note 104, at 245.

Rio Negro Massacres, supra note 106.

Pereira v. Brazil, Petition 11.289, Inter-Am. C.H.R,,
Report No. 95/03, OEA/Ser.L/V/11.1118, doc. 5 rev. 2
(2003).

Id., at 7.

Id., at 12.

Id., at 19.

Federal Acquisition Regulation, Ending Trafficking in
Persons, 80 FR 4967, effective 2 March, 2015, available
at https://federalregister.gov/a/2015-01524."

UK, Modern Slavery Strategy, November 2014.
Special Representative on Business and Human
Rights, United Nations Guiding Principles on Business

and Human Rights: Implementing the United Nations
“Protect, Respect, and Remedy” Framework, adopted

by the United Nations Human Rights Council, U.N. Doc.

A/HRC/17/L.17/31, June 2011; Art. 2(3), ILO, Protocol
of 2014 to the Forced Labour Convention, 1930, 11
June 2014.

116. See Dodd-Frank Wall Street Reform and Consumer
Protection Act, Pub. L. No. 111-203, § 211, 124 Stat.
1376 (2010); “Report of the Special Representative of
the Secretary- General on the issue of human rights
and transnational corporations and other business
enterprises, John Ruggie”, Addendum, “Human rights
and corporate law: trends and observations from
a cross- national study conducted by the Special
Representative, UN Doc. A/HRC/17/31/Add.2, 23
May 2011; and S/RES/2136 (2014), 30 January 2014,

encouraging states to raise awareness of due diligence

guidelines in relation to the DRC minerals trade.
117. Art. 2(3), ILO, Protocol of 2014 to the Forced Labour
Convention, 1930, 11 June 2014.
118. See A. Mehra and K. Shay, 'Persisting Harm: Corporate
Responsibility and Accountability for Modern forms
of Slavery’, forthcoming in the Journal of International
Criminal Justice.
119. See e.g. Gwynne Skinner, Robert McCorquodale,
Olivier De Schutter with Andie Lambe, “The Third
Pillar: Access to Judicial Remedies for Human Rights
Violations by Transnational Business” (ICAR, CORE and
ECCJ, December 2013).
120. See for example the UN OHCHR Initiative on
enhancing accountability and access to remedy
in cases of business involvement in human rights
abuses, explained at http://www.ohchr.org/EN/Issues/

Business/Pages/OHCHRstudyondomesticlawremedies.

aspx; and the Commerce, Crime, and Human Rights
Project of the International Corporate Accountability
Roundtable (ICAR): http://icar.ngo/analysis/
cchrlaunch/.

121. Rule 85 ICC RPE.

122. See "The Two Roles of the TFV”, http://www.
trustfundforvictims.org/two-roles-tfv, visited 29
September 2015.

123. ICC Trust Fund for Victims: Programmes, available
at http://www.trustfundforvictims.org/programmes
(visited 16 August 2015).

124. A/RES/69/188, 21 January 2015.



Page 4
Child soldiers are forced to work and fight by armed
forces.

Page 6

Khanpur, India. Rita Devi, 25 years old and mother of

two children has followed a candle making workshop
organized by PRAYAS and can now earn a living for herself
and use the candles for her own house. Her plan is to
open a big candle producing company.
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Women who were rescued after being held captive by
Boko Haram sit as they wait for medical treatment at an
internal displaced persons’ camp near Mubi, northeast
Nigeria 29 October 2015.
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Girls work at a “dancing club” in the Tamel neighborhood
of Kathmandu, Nepal.
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1947: German Nazi industrialist Friedrich Flick, accused
of using slave labour in his factories, seizing private
properties and belonging to Hitler’s ‘Circle of Friends’,
in the dock at the Palace of Justice, Nuremberg during a
post-war trial.
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Congolese warlord Bosco Ntaganda sits in the courtroom
of the International Criminal Court (ICC) during the first
day of his trial in the Hague, on 2 September 2015.
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Top: Cotton pickers in Uzbekistan are coerced into service.

Bottom: Former bonded labourers take stitching lessons
alongside a non-formal education centre in a hamlet in
Sharbatkhani Village in Bhadohi district in Uttar Pradesh,
India.
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Yazidi women hold banner and chant slogans during
demonstration against the attacks of Islamic State
(IS) in Iraqg in front of the European Parliament at the

Luxembourg square in Brussels, Belgium on 8 September
2014.
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A 27-year-old Yazidi woman, who escaped from captivity
by Islamic State (IS) militants, is pictured at Sharya refugee
camp on the outskirts of Duhok province 4 July 2015. The
woman and her sister were among one hundred women,
men and children taken by IS as prisoners after the
militants attacked their village of Tal Ezayr in the northern
Iraqi province of Mosul close to Syrian border last year. In
an interview with Reuters TV, the sisters talked about their
horrific ordeal, treatment of women by the militants, and
their eventual escape. Picture taken 4 July 2015.
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63 year old Hiralal works as a weaver in a small carpet
weaving workshop in Dattipur Village in Bhadohi district in
Uttar Pradesh, India.
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